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The Lantern Project and Brian Donles, as treasurer

Dear Chairman Toner:

I write on behalf of the Lantern Project and Brian Donlen, as treasurer,! the Respondents
hhabovo-nfcmdm Filed by Democracy 21 and the Campaign Legal Center,
this Complaint presents no violation of the Federal Election Campaign Act of 1971, as
amended, 2 U.S.C. § 431 ef seg. (2006) (the "FECA" or "Act"), by Respondents.

Premised on legal errors, it is a petition for rulemaking in disguise, by which
Democracy 21 and the Campeign Legal Center ask the Commission to

Complainants
rewrite the definition of

committee” and to do away with the "express

advocacy” standard, as they have tried unsuccessfully so many times before. The
Commission shouid dismiss the Complaint immediately and take no further action.

! The Commission’s October 26, 2006, letter indioates thet Brisn Donlen wes semed a respondent "ss treasurer.”
M. Donlea is 5ot & "treasurer” as that term §s defined and weed by the Act. No statement has bem filod with the
Commission naming Mr. Donlen 28 & treasurer — the caly way by which one becomes a treasurer wnder the Act. See
2USLC. § 432(a) (barring political comenitiess from accepting

offics of treasurer is vacant). The Complaint alloges 20 conduct by Mr. Donlen atall. The Commission should
dismies Mr. Donlen from this matter, regardiess of whatever other action it might talss,

coniributions or meking expesaditeres whes the
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FACTUAL DISCUSSION

The Lantem Project is an uninoorporated associstion, opersting under the laws of the
Commonwealth of Pennaylvania. It is taxed as a political organization under section 527
of the Internal Revenue Code ("IRC"). It chose to be taxed under section 527, instead of
section 501(c), so that it could speak freely without regard to the restrictions that the
Internal Revenue Service ("IRS™) places on the speech of section 501(c) organizstions.
See, ¢.g., Definition of Political Committee, 66 Fed. Reg. 13,681, 13,687 (Mar. 7, 2001)
(noting a wide range of activities captured by the IRS definition of "exempt function,”
and yet not regulated by the Commission). Choosing section 527 status was the most

prudent and sensible course for the organization to take under foderal tax law, regardiess
of any considerstions related to federal elections.

The Lantem Project filed its Notice of Section 527 Status with the IRS on Janmary 10,
200S. Since that time, it has filed regular reports with the IRS, disclosing the identities of
all contributors who have given an aggregate of $200 or more in a calendar year. It has
also disclosed the amount, date and purpose of all expenditures made to persons
aggregating $500 or more in & calendar year. Those reports are available to the general
public through the IRS's website.

The Lantemn Project’s goal is to explain and contest the public positions of public officials
whom it views as being on the right-wing of the political debate. Its adherents feel that,
for too long, conservative elected officials have been able to control discussion of their
records by dominating the news and demonizing their opponents. The Lantemn Project
muwuamﬂﬂm&mmﬁmwm
ndduumputmpeqhmhm

mmmwmmhwmasﬂmmm
for two reasons:

o First, the Lantern Project believes that Senator Santorum's harsh and often hostile
brand of politics was the best example of the right-wing legislative style that hes
coarsened our public conversation, divided Americans and perverted the spirit of
Jobn F. Kennedy'’s proclamation that "here on egrth, God's work must truly be our
own.” It belioves that Senator Santorum's extreme agenda has simply failed to
improve the lives of most Americans.
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e Second, the Lantern Project is based in Peunsylvania, and Senator Santorum is the
most well-known conservative political figure representing that Commonwealth.
In the fature, the Lantern Project expeots to expand its discussion o the records of
other public officials whose fiiled records are not yet well known.

The Lantern Project organizes itself to avoid making "contributions™ or "expenditures”
under the Act. It avoids express advocacy of federal candidates’ election or defoat,
including Senator Santorum’s. In its written solicitations, it tells donors expressly that
their finds will not be used to support the election or deifeat of clearly identified foderal
candidates. It does not coordinate its activities with candidates or political party
committees, nor does it make direct contributions to any federal political committees.

ARGUMENT
L  The Lantern Project Is Not a "Political Committee’

The Act defines a "political committee” as a group of persons which receives .
contributions or makes expenditures aggregating move than $1,000 in a calendar yoar.
Ses 2 U.S.C. § 431(4)XA) (2006). Thus, one mmst receive "contributions” or make
"expenditures” to become a political committes. See id.

These terms are linked to express advocacy. As the Supreme Court held in Buckiey v.
Vab.mu.s.l(lWG),vwmmhdeMmofww
spply only “to communications containing express words of advocacy of election or
defoat, such as 'vote for, ‘elect,' ‘support,’ ‘oast your ballot for," "Smith for Congress,' ‘vote
against,’ ‘defeat; ‘rejoct,™ Id. at 44 n.52. The United States Court of Appeals for the
Second Circuit applied this same logic to the definition of "contribution,” relying on

Buckiey to concinde that the Act's disclaimer requirements apply only to "solicitations of
contributions that are earmarked for activities or ‘communications that expressly
advecate the election or defeat of a clearly identified candidate.™ Fed. Election Comm'n

- v. Survival Educ. Fund, Inc., 65 F.3d 285, 295 (2d Cir. 1995)(mmmus.

st 80) (cmphasis added).

W'Mmdvmy,mlymu&mﬁmmpmﬂlytumnmmmn-
expenditure. See 2 U.S.C. § 441a(a)(7). Here, too, however, the Act and Commission
regulations place clear limits on the universe of psyments that may be transformed into

3 The definition extonds also t0 separste fands and o Jocal party commitiess, but at difforent thresholds. See 2

UAC. § 431(4)(B), (C). The Compiaint doss nct allegs fhat the Lantern Project fhils into either of thess categocies.
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"contributions” lvymdn-uon. See, ¢.g, 2USC. !“la(nﬂXC)(mw
for "eloctioneering communications” as contributions where coordinated with

or parties). See also 11 CI.R.MIOD(ZMG)MMWN&
for public communications).

Thus, political committee status requires cither: (1) express advocacy, see 424 U.S. at 44
n.52; (2) a payment earmarked for express advocacy, see 65 F.3d at 295; or (3)
potentially, in some limited circumstances, coordination. The Lantern Projectis nota
political committee. It engaged in no express advocacy, for ressons discussed more fully-
below. Rmdmmmhdfumm’ Itengagedinmo
coordination with candidates or parties.

The Complaint's core allegation of political committee status fiils as a mstter of law. It
presents the law not as it is, but as the Complainants would Hke it to be. It fails to meet
the basic requirement of a valid complaint. Ses 11 C.F.R. § 111.4(d)(3) (requiring

mhﬁlwem:mofﬁwdwﬂmgaviohﬁmofMOrm

IL mcwmmmcmummmm
Advocacy Test, or Alternatively to Misread it

ThuuﬁdmyofﬂnComplnﬁdq:nbmhﬂymuMofﬂnm
advocacy standard. To proceed on the Complaint, the Commission must acoept
Complainants' assertion "that the ‘express advocacy’ test is not relevant to the question of
whether a section 527 organization is making ‘expenditures.™ Compl. § 44. This is

mmwmmmmamm a restricted
lohctmmll CF.R. § 100.57, or coordiniation. -

Yquum Mmbﬁmdm
precedent when they claim thet the definitions of "contribution” nd"cpudm"mno
longer linked to0 express advocacy. In McConnell v. Fed. Election Comm's, 540 U.S. 93
(2003), the Supreme Court did not do away with the "express advocacy” standard for

3 The Complaint doss ot allege thet the Lauiers Project mads sny commmmications indicating "thet amy portica
of the fands seceived will b weed to support or opposs ths clection of a clearly identified foderal candidete.” 11
CFXR. 100.5(a)(2006). Ses alvo Concilistion Agressnmmts, MURs 5753, 5754, 5511 aad 5525 (clting Survival
Bducstion Pund, 65 F.34 5t 295). 1t presents 50 facts 10 suggest that sy such solicistion would have cocured, but
for is ecronsows belief that the group's issus advececy commmnications were express advocacy. Indesd, the Lantern
Project webslte, atiached as sn exhibit %o the Complaiat, includes the disclaimer used in oll of its sollolstions: thet

contributions “will asither be used 1o opposs the elsction of & clearly identified Federal candidete nor %0 inflesnce
Foderal elections.” Ses Compl. Bx. B.
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detormining political commitiee status. Rather, McConnell and later cases show that the
express advocacy standard remaing a necessary limiting tool. Indeed, the Commission
still uses it as its lodestar when wrestling with the fundamental question that gave rise to
it in the first place, in Buckiey — giving the public fair notioe of that conduct which is
regulated by law.

WlﬂohcmthcConﬂmthmMymdmlnmt
wmummuummamm

of statutory saving what would otherwise be an unconstitutionally vague or
overbroad definition of "expenditure.” See McConnell, 540 U.S. at 190-92. The term
remaing vague, just as it was in 1976 when Buckiey was decided. The express advocacy
standard is still needed to limit its application, just as it was in 1976.

mnmmmmummmmmmymm
evaluating state campaign finance laws, even after McConnell. In Anderson v. Spear,

336 F.3d 651 (6th Ciz. 2004), the Sixth Circuit used it t0 narrow a state statute, one that
prohibited the displaying of signs and the distribution of campaign litersture within 500
feet of a polling place. See 356 F.3d at 656. Concluding thattho statutowss .
impermissibly vague when read literally, the coust applied the “express advocacy”
standard as a limiting construction, reading it to apply only to "speech which expressly
wmm«mdammmumm' Hdat

The Fifth Circuit faced a similar issue, and used the standard in a similar way, in Center
Jor Individual Freedom v. Carmouche, 449 F.3d 655 (5t Cir. 2006). TheCmnueh
coutt applied the "express advocacy” standard to limit a reporting

Louisiana's campeign finance law. mmmMMMMdldmtdom
mm‘ml-dmy'm.m

Thnhwin[umim'lhw]uﬂntumdlbemdbmmdvmy
(mpluhnddad). Following McConnell, that unoertainty presents a problem not
becsuse regulating such communicstions is per se unconstitutional, but becsuse it
renders the scope of the statute unoestain. - To cure that vagueness, and receiving
no instruction from AécConnell to do otherwise, we apply Buckiey’s limiting
principle to the [law] and conclude that the statute reaches only commmnications
that expressly advocate the election or defost of a clearly identified candidate.

Id. at 665.
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Bven the Commission has continued to apply the express advocacy standard in its own
enforoement actions after McConnell. For example, in MUR 5634, the Commission used
it to conclude that a Sierra Club pamphiet violated the Act's ban on the use of corporate
funds in connection with federal elections. See Conciliation Agreement, MUR 5634.
The Commission affirmed the standard’s "continned validity . . . as a
construction to cure an otherwise vague or overbroad statute ..." See General Counsel's
nmn.msm(hlys.zoos),nun.s‘

Hhmdmymﬂdﬁdmﬂnlﬂ uﬁcMndemhu
said, then this Complaint presents no potential violation. None of the commwmications
sponsored by the Lantern Project and described by the Complaint comes anywhere close

to express advocacy. None refers to voting; all refer to policy positions taken by Senator -

Santorum. See Compl. 1Y 14-17. "Reasonable minds” could clearly differ as to whether
MW&W«WMW'MMMJM‘ 11
c.r.n.noomxz)

.JIL. The Complaint Asks the Commission to Rewrite Illegally.the Test for Political

Committee Status

mcmmhmwywhcmmmbmmmnyhm :
advocacy standard. It asks the Commission to rewrite illegally the test for, "politioal
committes” status. Under the Complsint's illogic, if a 527 pays for a communication that
promotes, supports, sttacks or opposes a candidate, then it has made an "expenditure,”
because its "major purpose” is to influence elections. See Compl. § 44.

4 m‘mmmunhuummdumeMM

at 11 CX.R. § 100.22(b), will not cesty the weight that Complainants place on it hars. Ses Compl. §4S. Atissssin '

MUR 5634 were nmltipls commmmications spossored by the Sisxza Club in 2004 that refiered to Jobn Kerxy and f0
President Bush. The caly ons on which the Commmission found probable canse and concilistion, however,
conizined exprass seferences 1o voting: "Let Your Vote Be Your Voics." Ses Gensral Comsel's Report 2, MUR
5634, st 1; Concllistion Agreement, MUR 5634. The Complaint identified other xailings that promoted Kerry and
attacked Bush, yet the Cornmission fock 20 action against tham, Ses Compiaint, MUR 5634. Ses alie, ¢g.,
c-m-wmmldmumuvmhm-uhq_
advocacy when, ister alils, they described Johm Kerry es "unfit for commend™).

Also, whea i reviowed the Commission’s 2002 cvordisstion rules, the United States Court of Appeals fx the

Distxict of Colamibia Cleonit - spparently at Complaisents’ wrging - suggesied that the express advocacy standerd is
fir rower thas Complainents now contend: *Yet 50 long s the supporter asither secycies campaiga materials nor
employs the ‘magic words' of express advececy-'voms S, 'vois against,’ ‘slect,’ and so forth-the ads won't qualify ss
contributions ssbjoct to FECA. Ads stating ‘Congrosssasa X voted 85 times to Jower your tanes’ or ‘il condidate Y
ghﬂyuﬂmﬁm—l‘nhhﬁ Shays v. Foderal Blection Comm's, 414 F.34 76, 98 (D.C.
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‘The argument is wrong, for three reasons:

First, the Complaint misstates the so-called "major purpose” test. Itilnﬂthﬁtlm
of a two-prong test for political committee status. See Compl. 7] 35-36. Rather, itisa
Mmﬁnmmmﬁmphdmw
and reporting, even though they have raised or spent more than $1,000 on express -
advocacy. Ses Fed. Election Comm's v. Mass. Citizens for Life, Inc., 479 U S. 238, 262
(1986); Buckisy, 424 U S, at 78-79; Fed. Elaction Comm'n v. GOPAC, Inc., 917 F.Supp.
851, 859 (D.D.C. 1996). Through a neat sicight of hand, Complainants have taken a
doctrine that is supposed 1o profect organizations from the burdens of political conxmittee
Mndmndmnmhmdwhmuhym
mhct.pohuulem SnCoq:l.ﬂ3S-39

mmwmmwwm'mmhm
with "political organization” status under the Internal Revenue Code ("IRC™). It cites
three advisory opinions from the 1990s to argue that the Commission secs the standard
for Section 527 status as “identical to the ‘major purpose’ prong of the test for ‘political
committee’ status.” Compl. § 38 (citing Advisory Opinions 1996-13, 1996-3 and 1993-
11). But it ignores later, contrary Commission statements. For example, in 2001, the
Commission noted that the IRC "definition is on its face substantially broader than the
JFECA definition of ‘political committee.™ Definition of Political Committes, 66 Fed.
Reg. at 13,687. It said also that the IRS had found that "activities such ss circulating
voting records, voter guides and ‘issue advocacy’ communications ~ those that do not
expreasly advocate the election or defeat of a clearly identified candidate — fall within the
‘exempt function’ category under LR.C, Section S27(E)2)." .-

- Complainants themselves have asked the Commission to equate Section 527 tax status

with FECA political organization status, to no avsil. In 2004, the Commission proposed
to rewrite the definition of "political committes,” offering two alternatives by which all or
mlyuﬂ'mwmbmthmeof
candidates as a major purpose . . . ." Political Committee Status, 69 Fed. Reg. 11,736,
11,748 (Maz. 11, 2004). mcmmmmofhﬁmdm o
alternatives. snmmmm.cmdpmcmmmmr.m
Acting Assistant General Counsel, at 21-23 (Apr. S, 2004).

The Commission rejected Complainants’ position. Soe Political Commitioo Status, 69
Fod. Reg. 68,056, 68,065 (Nov. 23, 2004). It conoluded "that incorporating s ‘major
purpose’ test into the defimition of ‘political commitsee’ mary be inadvisable. . . . [NJo
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WMWMﬂldﬁnﬁudwmumﬂMwm
or the Supreme Court's decision in McConnell. The ‘mejor purpose’ test is a judicial

canstruct that limits the reach of the statutory triggess in FECA for political committee
lhﬁl." . .

nulb mwmm-ummwm Three

See 69 Fed. Reg. at 68,065. It chose to regilate these communications narrowly: first by
imposing limited reporting requirements on 527s in 2000, and then by amending those
requirements in 2002. It continued this path of narrow regulation in BCRA. It crested a
special category called "electioneering communications,” limited that category by time -
frame and type of media, and imposed abbreviated limits, source restrictions and
reporting requirements. See 2 US.C. § 441b(c). Indeed.ﬂnhwmnhbm
527 organizations specifically. See 2 U.8.C. § 441b(c)(2). :

mMpnmhmmmmmw.. :
on section 527 organizations would entxil "a degree of regulation that Congress didnot - -
elect to undertake itself when it increased the reporting obligations of 527 groups in 2000

. and 2002 and when it substantially transformed campaign finance laws through BCRA." -

69 Fed. Reg. at 68,065. The Complainants’ real grievance is not with Respondents, nor
enough. Indeed, this is why they have written legislation to obtain the very result sought
through this Complaint. See, e.g., Shays v. Fed. Elsction Comm'n, 424 F. Sm.Zdloo,
106 (D.D.C. 2006) (citing HR. 513 and 8.271). -

Thus, the Complaint's basic promiso — that an organization becomes a political committeo -
when it criticizes federal candidates, simply becanse of its tax status — is false. It

on & misreading of the "major purpose” test that the Commission has rejected. See 69
Fed. Reg. at 68,065. It assumes a false equivalency between "political organization”
status under the IRC and "political committee” status under the FEBCA thatthe -
Comenission has also rejected. See 66 Fed. Reg. at 13,687. Finally, it ignores that
Congress chose different and more narrowly tailored means to regulate the activities of
unregistered 527s. Sse 2 U.S.C. 441b(c)2). The Complaint provides no legal basis to
mmummmmm;mmw.mu
criticized Senator Santorum.
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IV. rumcwummummummum
Complaint Would Be Arbitrary, Capricions and Contrary to Law

The Commission recently told a federal district court that it has been determining
whether 527 organizations are political conmmitices on a "case-by-case” basis. See Shays,
424 F. Supp. 2d at 113. Whatever the merits of that approach may have been before
2004, the Commission's 2004 rulemaking on political committee status places serious -
limits on it now. For the Commission to investigate a 527 organization that attacked a
&Meﬂﬁhmm«m&mlymnwamwmh

.m'yuplidmndmtohw

thMmMWnMWbmm
unregistered 527s must be treated as political committees. It rejected equivalency
between political organization status under the IRC, and political committee status under
the FECA. It refused to incorporate the "major purpose" test into Commission rules. See
69 Fed. Reg. at 68,065. It codified what it viewed as the holding of Ssrvival Education
MMM.M&MWhmMMW
"contributions,” and thus political committes status. Suid.atﬂ.OS?

MhComnﬂdm‘umhﬂwMonofwhmanﬁ?bma
political committes scemed clear. If a group engages in no express advocscyor
coordination, makes no direct or in-kind contributions, and solicits no funds under section
100.57, then it is not a political committes. -Indeed, on the subject of solicitations, the
mm.wmdmummmumm
"complete control® of its fute. 69 Fed. Reg. at 68,057. -

r«ucmmmmmm.mn:mmmwyw
of its statns, would be arbitrary, capricious and contrary to law. Providing groups with an

spparent legal framework to conduct their activities, only to pull the rug out from under
mmwummmhwmhmm
besic obligations. The United States District Court for the District of Columbia foresaw
this problem when it reviewed the 2004 rulemaking, and ordered the Commissionte -
expiain it more fully: "First Amendment or due process conocerns might impair [the
Commission's] ability to bring enforcement actions in the absence of a regulation
providing clear guidance as t0 when [S27s] must register as a political commitéee.” -
Shays, 424 F. Supp. 2d st 115. As the Court observed, 2 U.S.C. § 438(c) shiclds a person
from liability when relying on a Commission rule and acting in good faith in accordance
with that rule. Jd.
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These principles do not apply simply to a finding of probable cause, or to the imposition
of civil penalties by a foderal district court. They limit the commencement of an

mm-mmmwmmmﬂnm
like the Lantern Project. '

Cmmumhm'uudmnmnﬁwﬁﬁutmm
ooncerns.” Fed. Election Comm'n v. The LaRouche Campaign, 817F24233,234 (24 -
Cir. 1987). “[M]ere ‘official curiosity’ will not suffice as the basis for FEC investigation
«.."Fed. Election Comm'n v. Machinists Non-Partisan Political League, 655 F.24 380,
388(D.C.Gr 1981). "[T]he highly deferential attitude which the courts usually apply to
business related subpoena enforoement requests from agencies whose subject matter
jurisdiction is unquestioned, has no place where political activity and associstion never -

wmuwmmmmmwm Id st

-IfﬂnCm’nimmntwhtitnidinzom,ﬂmitmﬁndhlSﬂmyhn

mummwmamm-m-nmmm.
corporation may have fcilitated the making of contributions simply by hosting a
fundraiser through its PAC. In esch case, the law permits the conduct and prescribes the
limits under which it may be undertaken. That the conduct occurred, standing alone, is
no reason to believe that the limits were breached. In the case of the corporation, there
must be a credible allegation that the checks were collected in the workpiace, for
example, or that timely payment by the candidate was not made. In the case of the 527,

there must be some credible suggestion of express advocacy, a prohibited solicitation, or

There is no such suggestion here. The Complaint alleges no express advocacy, no
waoliuuﬁmndmmm It asks the Commission to investigate the

because of who they are, not because of what they did. This is an illegal
and untenable basis for investigation, which the Commission should reject.
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CONCLUSION

For the foregoing reasons, the Commission should dismiss the Complaint as to the
Respondents, and take no further action.

P Very truly yours,
O

" S M AR
et Brian G. Svoboda '

aY}

e Counsel to the Lantern Project and Brian Donlen, as treasurer
- BGB:dow o

o]



